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District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 

 
    Thursday, the 24th day of April, 2015  
 
 
   TITLE  APPEAL NO. 33 of 2012 
 
 Smt. Hana Kurmi 
 Wife of Late Butna Kurmi 
      Resident of village Borpam Tiniali 
 Mouza – Sootea 
 PS – Sootea 

District - Sonitpur (Assam)  ........ Appellant/ Plaintiff  
 
    -versus - 
   
 Sri Jitu Kurmi 

Son of Late Jagi Kurmi 
      Resident of village Borpam 
 Mouza – Sootea 
 PS – Sootea 
 District - Sonitpur (Assam)  ........ Respondent / Defendant 
 
 
  This appeal is coming on for final hearing or having been heard on 27th 

day of March, 2015.  

 Mr. K. K. Sarma 
 Advocate,     ...... For the Appellant  
 
 Mr. J. K. Baishya, 
 Senior Advocate           ...... For the respondent 
 

 
 And having stood for consideration this day, the 24th day of April, 2015, 

the Court delivered the following Judgment :-   
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J   U   D  G  M   E  N  T 
 
 
1.  This appeal has been preferred by the appellant/plaintiff against 

the impugned judgment and decree, dated 06-09-2012, passed by learned 

Munsiff, No.1, Tezpur, Sonitpur in connection with Title Suit No.47/2009. 

 

2.   This is a suit for declaration of Gift Deed No.45 / 93, dated 04-03-

1993 as forged and consequential relief of cancellation thereof.  

 

  The plaintiff’s case, inter-alia, in brief, is that the registered gift 

deed No. 45/93 allegedly executed by Late Sukurmoni Kurmi in favour of the 

defendant Jitu Kurmi is a forged document. The plaintiff pleaded that late 

Sukurmoni Kurmi died on 19-09-1991 and the gift deed was allegedly executed 

on 04-03-1993, i.e. after her death. The plaintiff also pleaded that one Butna 

Kurmi, the husband of the plaintiff, was adopted by said Sukurmoni Kurmi and 

after their death, she is possessing her properties and the defendant being 

relative of late Sukurmoni Kurmi was residing as a permissive possessor of one 

portion of said land since 1989, but since the year, 2007, he has claiming the 

whole property and in the month of November, 2008, the defendant disclosed 

that the land was gifted by Sukurmoni Kurmi to him. The plaintiff further stated 

that the defendant told the plaintiff that he, after becoming owner of the said 

land, by virtue of the said gift deed, mutated his name in the records of rights 

also. Hence, this suit.  

 

3.  The defendant has contested the suit by filing written statement 

stating, inter-alia, that the suit is not maintainable for non-joinder of necessary 

parties and the suit is barred by law of Limitation. The defendant admitted the 

fact that late Sukurmoni Kurmi was the owner of the said land, but stated that 

she had duly executed the registered gift deed No.45/93 in his favour. The 

defendant also contended that said late Sukurmoni Kurmi was alive on the date 

of execution of the gift deed No. 45/93 and thus strongly objected the death 

certificate of late Sukurmoni Kurmi produced by the plaintiff. The defendant 

further contended that he was brought by husband of late Sukurmoni Kurmi from 

his native place in the year, 1970 and staying with them as their son since then. 

It is also stated that late Charan Kurmi and Sukurmoni Kurmi were pleased by his 
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services and as gratitude, late Sukurmoni Kurmi gifted him the land in the year, 

1993. It is again contended that neither the plaintiff nor her husband ever 

resided with Charan Kurmi and Sukurmoni Kurmi. The defendant has 

categorically denied the right, tile and interest of the plaintiff over the suit land 

and thereby praying for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both parties, learned trial court 

has settled the following issues :  

 

(1) Whether the suit is maintainable in its present form ?  

(2) Whether the suit is bad for non-joinder of necessary  

parties ?  

(3) Whether Sukurmoni Kurmi adopted Butna Kurmi (husband 

of the plaintiff) as her son ? 

(4) Whether Sukurmoni Kurmi donated the suit land to the 

defendant ? and  

(5) Whether the plaintiff is entitled to a decree, as prayed for ?  

 

5.  During trial, plaintiff has examined as many as five witnesses and 

exhibited certain documents to prove her case. On the other hand, the defendant 

examined four witnesses and exhibited some documents in support of its case.  

 

6.  The learned trial court after hearing learned advocate of both 

sides and perusing the materials on record, dismissing the suit, on contest, with 

cost, vide judgment and decree, dated 06-09-2012.  

 

7.  Being aggrieved by and dissatisfied with the aforesaid impugned 

judgment and decree, dated 06-09-2012, the appellant / plaintiff has preferred 

the present appeal.  

 

DISCUSSIONS, DECISION AND REASONS THEREOF. 

 

8. I have carefully perused the entire case records, evidence, both 

oral and documentary, available on record. Heard the argument advanced by 

learned advocates of both sides. Now, let us examine the evidence on record to 
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decide the case at hand.  

   

9.  Issue No. 1. 

  Whether the suit is maintainable in its present form ?   

  The defendant has raised the issue of maintainability of the suit in 

his written statement on the ground of there is no cause of action for the suit, 

nor the suit was filed within the period of limitation. The plaintiff in her plaint 

pleaded that she was the wife of the foster son of Sukurmoni Kurmi and the said 

land devolved on her (plaintiff) by right of inheritance. The plaintiff also pleaded 

that said Sukurmoni Kurmi expired on 19-09-1991 and as such, she did not and 

cannot execute the gift deed in the year, 1993. On the other hand, the defendant 

had denied the devolution of the suit land by way of inheritance upon the 

plaintiff.  

 

  A cause of action is a bundle of essential facts. In the present 

case, the plaintiff’s assertion of right over the suit land and denial the same by 

the defendant, naturally arises a cause of action, which requires judicial 

determination. Thus, it appears that there is a cause of action for the suit.  

 

  In regard to the question of limitation in filing the suit, the plaintiff 

stated that she came to know about the gift deed No. 45 / 93 on 19-12-2008 

after obtaining certified copy of the gift deed and as such, the suit is filed within 

the period of limitation.  

 

  In this regard, PW-2 Mahasingh Pator deposed that in the last part 

of December, 1998, the plaintiff told her that the defendant had procured a 

forged gift deed in favour of him after the death of Sukurmoni Kurmi and by 

virtue of the said gift deed, the defendant had mutated the land of Sukurmoni 

Kurmi in his name. PW-3 Shashi Mohan Kurmi also fully corroborated the 

aforesaid testimony of PW-2. Thus, it appears that the plaintiff not only knew of 

the gift deed, but also knew of the mutation entries in the name of the defendant 

in the year, 1998 and not for the first time on 19-12-2008, as claimed by the 

plaintiff.  
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  On the other hand, learned counsel for the defendant vehemently 

argued that this is a declaratory suit and the limitation for filing such type of suit 

is three years in view of Article 59 of the Indian Limitation act, 1963. Therefore, 

he has prayed for dismissal of the suit on the ground of limitation. 

 

    Article 59 of the Indian Limitation Act, 1963 provides :  

   

   “ to cancel or set aside an instrument or decree or for the 

rescission of a contract, the period of limitation is three years when  the facts 

entitling the plaintiff to have the instrument or decree cancelled or set aside or 

contract rescinded first become known to him”.    

 

  It has already been stated that the plaintiff had knowledge of 

execution of the gift deed No. 45/93 in the year, 1998 and the suit was filed in 

the year, 2009, which is far beyond the period of limitation, i.e. three years. 

Thus, it is seen that the suit is barred by limitation in view of the provisions of 

Article 59 of the Indian Limitation Act, 1963. Therefore, this issue is decided 

against the plaintiff.  

 

10.  Issue No. 2. 

  Whether the suit is bad for non-joinder of necessary parties ?   

 

  The defendant has taken the plea of non-joinder of necessary 

parties in his written statement. The plaintiff pleaded in her plaint that the 

defendant in collusion with one Dukhu Kurmi had prepared the forged gift deed 

after the death of Sukurmoni Kurmi and as such, Dukhu Kurmi is a necessary 

party to the suit land.  

 

   The suit land is claimed by the defendant Jitu Kurmi by virtue of 

the said gift deed. Said Dukhu Kurmi is no way connected with the suit land and 

therefore, he is not a necessary party. Thus, it appears that the suit is not bad 

for non-joinder of necessary party. Therefore, this issue is decided in the 

affirmative and in favour of the plaintiff.  
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11.  Issue No. 3. 

  Whether Sukurmoni Kurmi adopted Butna Kurmi (husband of the plaintiff) 

as her son ?   

 

  The plaintiff pleaded that her husband Butna Kurmi was adopted 

by Sukurmoni Kurmi as her son and on the death of said Sukurmoni Kurmi, her 

properties devolved on Butna Kurmi by way of inheritance. During cross-

examination, plaintiff (PW-1) stated that she does not know when her husband 

was adopted by late Sukurmoni Kurmi. PW-2 Mahasingh Pator (village headman) 

and Shashi Mohan Kurmi (PW-3) in their respective deposition deposed that 

Butna Kurmi was formally adopted by late Sukurmoni Kurmi as per local customs, 

but during cross-examination, they have stated that they did not see as to when 

and how Butna Kurmi was adopted by late Sukurmoni Kurmi. 

 

   Both PW-2 and PW-3 are hearsay witnesses. Therefore, their 

testimony cannot be relied upon. On the other hand, the defendant witnesses 

are co-villagers of late Sukurmoni Kurmi and they have categorically stated that 

Butna Kurmi was never adopted as son by late Sukurmoni Kurmi and neither he 

nor his wife ever lived with Sukurmoni Kurmi. 

 

    Therefore, this issue is decided in the negative and against the 

plaintiff.  

 

12.  Issue No. 4. 

  Whether Sukurmoni Kurmi donated the suit land to the defendant ? 

 

  This is a vital issue to be adjudicated upon in the present suit.  

 

  It is not in dispute that late Sukurmoni Kurmi was the original 

owner in respect of the land covered under the gift deed No. 45/93.  

 

  The plaintiff in her plaint and in her deposition as PW-1 stated that 

Sukurmoni Kurmi died in the year, 1991 and the gift deed was allegedly executed 

in the year, 1993, which is a forged instrument. The plaintiff to prove this fact 

exhibited the death certificate of Sukurmoni Kurmi as Ext.2 showing the date of 
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death as “19-09-1991”. But during cross-examination, the plaintiff (PW-1) stated 

that she does not know when said Sukurmoni Kurmi died.  

 

   PW-2 deposed that Sukurmoni Kurmi died in the year, 1991.  

 

  PW-3 also deposed that Sukurmoni Kurmi died in September, 

1991.  

 

  PW-4 Narayan Kurmi (village headman), Borpam Tiniali village, in 

cross stated that he issued the death certificate of Sukurmoni Kurmi on the 

request made by the plaintiff basing on the register (Ext.4) maintained by his 

predecessor in office. Ext.3, certificate was issued by him on the basis of said 

register and on the affidavit given by the plaintiff. Ext.4 is an entry, dated 19-09-

1991 against the name of Sukurmoni Kurmi showing her to have died in the 

month of October. Therefore, this document is not a reliable document. 

Moreover, the person issuing  Ext.3 does not have any personal knowledge of 

death of Sukurmoni Kurmi and the register on the basis of which, he claimed to 

have issued the certificate shows that Sukurmoni Kurmi died in the month of 

October.   

 

  The defendant pleaded that the donor of the suit land late 

Sukurmoni Kurmi was alive at the time of execution and registration of the gift 

deed and she did not die on 19-09-1991. The defendant stated that late 

Sukurmoni Kurmi had undergone an eye operation in the year, 1992 in a free eye 

camp organized at Sootea. Dipak Kr. Gogoi, the President of Istantic Chutia 

Social Cultural Organisation, the organization which organized the eye camp as 

DW-3 stated that they in collaboration with Civil Hospital organised an eye camp 

from 20th to 29th February, 1992 at Sootea Namile School. He exhibited the 

prescription given in the said camp to one Sukurmoni Kurmi as Ext. A(1) and 

advice slip as Ext. A (2). He also exhibited the proceeding book of Istantic Chutia 

Social Cultural Organisation, having entry as to expenses incurred in the said 

camp by the organization.  
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  The plaintiff (PW-1) in her cross-examination, though did not 

mention the date, but admitted that Sukurmoni Kurmi had undergone an eye 

operation at Sootea in eye camp and had lived for some years after said eye 

operation.  

 

   In view of above evidence, it is found that the plaintiff has failed 

to prove the fact that Sukurmoni Kurmi died on 19-09-1991, rather, the 

defendant has proved that said Sukurmoni Kurmi was alive beyond the year, 

1991.  

   

  That apart, DW-4, Kishore Kr. Bose ( official witness), the senior 

assistant Sub-Registry Office has proved the gift deed No. 45/93 as Ext.B, 

executed and registered by Sukurmoni Kurmi in favour of Jitu Kurmi ( 

defendant), by matching it with the entries in Volume Book. PW-1 (plaintiff) also, 

during cross-examination, admitted that before the death of Sukurmoni Kurmi, 

she went to the said Sub-Registry Office at Sootea.  

 

  From the evidence discussed hereinabove, it is seen that the 

evidence led by the defendant are more reliable than the evidence adduced by 

the plaintiff’s side. Therefore, I hold that Sukurmoni Kurmi had gifted the suit 

land to the defendant. Hence, this issue is decided against the plaintiff.  

   

13.  Issue No. 5 

Whether the plaintiff is entitled to a decree, as prayed for ?  

 

  In view of the discussions made in Issue No.4, the plaintiff is not 

entitled to a decree, as prayed for. Hence, this issue is decided accordingly.  

 

14.  In the light of the above discussions and decision made in Issue 

Nos. 1, 3 and 4, I do not find any reason to interfere with the impugned 

judgment and decree, dated 06-09-2012, passed by learned Munsiff, No.1, 

Tezpur, in Title Suit No. 49 of 2009. Hence, this appeal is dismissed and the 

impugned judgment and decree, dated 06-09-2012, passed by learned Munsiff, 

No.1, Tezpur, in Title Suit No. 49 of 2009, is hereby upheld.  
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15.  Prepare a decree accordingly.  

 

16.  Send a copy of the judgment to the learned lower Court along 

with the LCR.  

 

  The appeal is disposed of accordingly.  

 

              Given under my hand and seal of this Court on this day, the 24th 

day of April, 2015.  

 

  
 

     

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and  
transcribed be me : 
 
        
(J. K. Muru) 
Steno.    **** 
 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


